Cornell Law Library

Scholarship@Cornell Law: A Digital Repository
Cornell Law Faculty Publications

Faculty Scholarship

10-1-1990

Law and the Media: An Overview and
Introduction
Valerie P. Hans
Cornell Law School, valerie.hans@cornell.edu

Follow this and additional works at: http://scholarship.law.cornell.edu/facpub
Part of the Courts Commons, and the Law and Society Commons
Recommended Citation
Hans, Valerie P., "Law and the Media: An Overview and Introduction" (1990). Cornell Law Faculty Publications. Paper 325.
http://scholarship.law.cornell.edu/facpub/325

This Article is brought to you for free and open access by the Faculty Scholarship at Scholarship@Cornell Law: A Digital Repository. It has been
accepted for inclusion in Cornell Law Faculty Publications by an authorized administrator of Scholarship@Cornell Law: A Digital Repository. For
more information, please contact jmp8@cornell.edu.
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Law and the Media
An Overview and Introduction
Valerie P. Hans*

Althoughoccasional articles on law and the media have been published in Law
and Human Behavior, this special issue is the first collection of articles on the
topic to appearin the journal. By publishing some of the most recent work on
issues in law andthe media, we hope to drawthe attentionof psycholegal scholars
to questions in this fertile research area that deserve theoretical and empirical
study.
Law and the media have become inescapably intertwined. Because a relatively smallproportionof the public has direct experience with the justice system,
publicknowledgeand views of law and the legal system are largely dependent on
mediarepresentations(Surette, 1984).Indeed, law, crime, andjustice are frequent
topics of media coverage. A substantialportion of local news pertains to crime
and justice, and the legal troubles of our political leaders occupy a significant
portionof nationalnews coverage (Graber,1980).Issues of law, crime, andjustice
are well representedamong the most popular fiction and nonfiction television
series and movies. The way in which legal events are covered is also changing.In
the United States it is now routine to watch television news broadcasts that
include videotapedhighlightsof ongoing trials, or reporters' posttrial interviews
withjurors who have decided controversialcases. Thus the focus of this special
issue fits well with the contemporarysalience and importanceof law and media
issues.

Even though research on media and the law has not appearedfrequently in
Law and HumanBehavior, a substantialbody of knowledge has been generated,
includinginsightsinto the content and style of media coverage of legal issues, the
impact of the media on social behavior and attitudes, and the effect of media
* I would like to thankMargaretAndersep, Dan Slater, and Ron Roesch for their helpful comments
on an earlierversionof this essay. Requestsfor reprintsshouldbe sent to the authorat the Division
of CriminalJustice, Universityof Delaware, Newark, Delaware 19716.
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coverage on the conduct of specific trials. The articles in the special issue are best
understoodwithin this broadercontext.
Analysis of the media's coverage of crime, law, and justice shows that the
mediamirrordoes not accuratelyreflect reality. Violent and sensationalcrimes of
individualsdominate media coverage of both fictional and factual crime, and law
enforcementand the early stages of thejustice process are emphasized. Individual
psychological pathology rather than structuralor economic variables explains
most prime-timecrime (Bortner, 1984). Critiquesof television shows like "People's Court"and "L.A. Law" (Brenner, 1989;Macauley & Trubek, 1989;Rosen,
1989)reveal the gap between the realities of courtroomand law firm life and their
television depiction. Journaliststhemselves criticize the accuracy of media reporting.In one series of articles, the Los Angeles Times analyzed its own coverage of the McMartinpreschool child sexual abuse case and concludedthat in some
instances the coverage was unbalanced(Shaw, 1990a; 1990b;1990c). In the early
reportingof the case, the Los Angeles Times reporterswere quick to accept the
prosecutor's assertions and children's claims of abuse without confirming them
throughindependentresearch.
By selectively reportingsocial events, the media actively construct social and
political reality. For example, Mark Fishman's (1978) classic article, "Crime
Waves as Ideology," demonstratedhow media coverage could generate a crime
wave thatdid not exist. By focusing on crimes againstthe elderly, media coverage
created the perception that such crimes were on the increase and demanded
special attention. The media's shaping of the news, and its role in framing our
experience and setting the public agenda, constitutes a lively area of theory and
research among communication scholars (see, e.g., Altheide, 1984; Pritchard,
1986;Tuchman, 1978), with some scholars arguingthat the media promote the
social and political values of the status quo (Voumvakis & Ericson, 1984).
Implicitin the above line of research is the assumptionthat media coverage,
balancedor otherwise, affects the public. During the 1960s and 1970s, considerable research examined the impact of the media on aggressive and deviant behaviors. The finding from longitudinaland experimental studies that specific individualsmay be deleteriously affected by frequent exposure to violence is well
known (Bandura, 1971; Comstock, Chaffee, Katzman, McCombs, & Roberts,
1978;SurgeonGeneral's Scientific Advisory Committeeon Television and Social
Behavior, 1972).The methods and insights of this early work expanded to include
the study of the effects of sexually violent pornography on attitudes toward
women and rape victims (Krafka, 1985;Linz, Donnerstein, & Penrod, 1988;Malamuth, 1981;Malamuth& Check, 1981).The existence of "copycat" killings and
suicides provides some anecdotal support for the assertion that the media stimulate deviant behaviors (Pease & Love, 1984). Phillips and his colleagues have
examined imitative and other effects of media coverage, discovering that newspaper stories about suicides produce changes in suicide rates among the public
(Phillips& Carstensen, 1986;Bollen & Phillips, 1982; but see Kessler, Downey,
Milavsky, & Stipp, 1989, for contrastingfindings).
The media's impact on attitudes toward law and crime has also been a frequent topic of research. Gerbnerand Gross (1976), reportingthat heavy viewers
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of television inhabiteda "scary world" in which they perceived more crime than
light viewers, arguedthat television cultivated a violent vision of the world. This
conclusion sparked a controversy among researchers about whether television
coverage or other factors caused the observed differences between heavy and
lighttelevision viewers (see, e.g., Doob & Macdonald, 1979;Hirsch, 1980; 1981;
Slater& Elliott, 1982).Scholarscontinue to examine how people perceive, recall,
and respond to news stories about crime and justice (Graber, 1980).
The Roberts and Doob (1990) article in this issue falls within this research
tradition,and exemplifiesthe sort of work that can be done to study the impactof
media treatmentof criminaljustice issues on public opinion. Roberts and Doob
start with the observationthat the sentencing preferences of the public are very
punitive. Citizens of a numberof countries believe that their courts are much too
lenient in sentencingcriminals.The vast majorityof the public learns about sentencing through media reports of sentencing, which tend to be quite short, to
present only limitedinformationabout the crime or the criminal,and to overrepresent violent crime. Robertsand Doob ask how such media coverage of sentencing mightinfluenceboth the generaland the specific views people have about the
appropriatenessof criminalsentences. In a series of straightforwardyet imaginative studies, Roberts and Doob show how actual newspaper depictions of sentencing outcomes encourage people to adopt harsher sentencing preferences.
When provided with sentencing stories that appeared in Canadiannewspapers,
most respondentsin the Roberts and Doob research saw the overwhelmingmajority of the sentences described as too lenient. However, the specific newspaper
account of a criminalsentence influenced people's judgments of the sentence's
appropriateness,with tabloid versions creating the most discontent with the
judge's sentence.In addition,subjectswho read a newspaperstory about a criminal
sentence were significantlymore likely to believe that the sentence was too lenient than subjects who read a summaryof the court documents that the judge
considered in sentencing the same individual. Roberts and Doob conclude that
whatpeople readaboutsentencingis a significantforce in shapingtheir sentencing
preferences.
In additionto work on the media's effect on public attitudesand behavior, the
impactof media coverage on the conduct of specific trials has been the subject of
investigationand debate. Much of this work has been framed in terms of the
conflict between free press and fair trial rights. In Great Britain, concerns about
the defendant'srightsto a fair trial and an unbiasedjury led to the passage of the
Contemptof Court Act, which prohibits all but the barest reporting of matters
pertainingto ongoing British legal proceedings (Howitt, 1982; Young, 1981). A
different balance has been struck in the United States, where the media are
generallyfree to publishwhateverinformationthey are able to obtain. Judgesdeal
with fairtrialproblemsat the time of trialthrougha variety of measures, including
conductingextensive voir dire of prospectivejurors, eliminatingjurors who have
readmediaaccounts of the case, delayingor moving the trialto a differentvenue,
imposinggag orders on the attorneys, and even empanelingan anonymousjury.
These methods are of uncertain value and possess some negative side effects
(Hans & Vidmar, 1982). To take a recent example, Minow and Cate (1990) ob-
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serve that the practiceof eliminatingalljurors who have heardabout an important
case, as occurredin the Iran-Contratrial of Oliver North, produces a jury that is
likely to be seriously deficient in its knowledge of currentevents.
Two of the articles in this special issue addressfair trialissues in studying the
impactof mediacoverage on trials. The first article, by Geoffrey Kramer,Norbert
Kerr, and John Carroll(1990), describes an experiment that tests the efficacy of
different methods for reducing the prejudicialimpact of pretrial publicity. The
projecthas many strengths. It is a well-conceived experiment, with richer manipulations than many past studies. The experiment's subjects viewed videotapes
that included clips of television and newspaper stories relating to an upcoming
mock trial. Another strengthof the study is that it included two differenttypes of
prejudicialpublicity, one that was more factually biasing and the other that was
more emotionallybiasing. This proved to be an importantdesign choice, because
one of the remedialmeasures, delay, decreasedbias in one publicitycondition but
not in the other.
The study is a good illustration of how applied research that examines a
significantsocial problem can also be fruitfultheoretically. The authors focus on
process, on the psychological mechanismsof individualbias, and on the deliberative process and how it is affected by jurors' exposure to pretrial publicity.
Kramer,Kerr, and Carrollcogently discuss some of the possible alternative interpretationsof theirfindings, particularlythe manipulationof emotional publicity
througha hit and run accident. Their work can serve as a model of theoretically
sophisticatedwork on an applied problem.
Edith Greene's article (1990)also examines the impact of publicity on jurors,
but with a differenttwist. In contrast to the Krameret al. piece, which assessed
how case-specific publicity affected jurors making decisions about that case,
Greene explores the effects of more general media accounts on jurors. As she
explains in the article, she became aware of the potential impact of such media
stories duringa study involving eyewitness identificationthat she and Elizabeth
Loftus conductedin Seattle (Greene & Loftus, 1984).Halfway throughthe study,
the local mediaran a series of stories about an innocent man who had been falsely
identified by an eyewitness. Greene and Loftus's subjects before and after the
publicationof the newspaperseries acted very differently.Those who participated
just after the series had been published were much more hesitant to believe the
eyewitness in the experiment.
In her article, Greene expands on the insights from this initial serendipitous
finding to discuss a wide range of potential media effects on jurors. She ties
together disparatebodies of research, including media coverage of trials, media
representationsof criminaland civil justice systems, insurance company advertisements about the impact of high damage awards, and the viewing of pornographicmovies. She proposes theoreticalexplanationsfor the operationof general
media effects. One question raised by the juxtaposition of the Krameret al. and
the Greenearticles is whether the same theories can account for media effects on
jurors at both the case-specific and the more general levels.
The Greene article is an excellent springboardfor work on general media
effects on jurors. Questions about generalmedia effects are crucialto understand-
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ing the media'srole in attitudinaland sociolegal change. Considerthe Des Moines
Register series on rape that appearedin early 1990. The Register ran a five-part
series that provided a detailed look at the experiences of rape victim Nancy
Ziegenmayer,from the rape itself to the rapist's conviction. Most newspapers in
the United States follow the policy of anonymitywith rape victims' names. But in
this series, with the victim's full support, her name was published. The decision
to publishher namewas made to lift a cover of secrecy that may suggest that rape
taints the victim, and to show that rape can happen to any woman. Does this
publicityhave the potentialto reshape our views of a rape victim's legitimacy?
Despite the considerableattractionof researchon generalmedia effects, such
work presents tremendousmethodological challenges. Incremental effects from
media stories are likely to be difficult to detect, but may be cumulatively very
importantin shapingjurors' views. Examiningtheir impact will require a combination of novel methodologicalapproaches.
In additionto media content affecting public opinion and behavior, changes
in mediatechnologyitself have begun to alter some aspects of the legal system. In
a recent book, Katsh (1989) argues that television and other advanced technologies are creatinga transformationof our legal system. He maintainsthat because
the electronic media enable better communicationamong people, legal relations
are on their way to becomingless abstract, more accessible, and more reflective
of collective goals. And at the more mundanelevel, videotaped arraignmentsand
depositionsare being used with increasingfrequency. Their convenience must be
balancedagainstthe relativeimpact of live versus videotaped testimony (Miller&
Fontes, 1979).
One of the most controversialchanges in recent years has been the growing
acceptancein the United States (but not in other countries such as Great Britain
or Canada)of camera coverage of trial proceedings. The debate over camera
coverage of trial courts continues unabated, with opponents and proponents assertingthe negative and positive effects of cameras in court. Many states in the
USA have allowed cameras in court with little or no evaluation of their impact
(Barber, 1987;Slater & Hans, 1984). Despite the readiness of many jurisdictions
to permitcameracoverage, little is known about its effects. In their article in this
special issue, Eugene Borgida, Kenneth DeBono, and Lee Buckman (1990) note
that most of the research done so far on the issue has suffered from serious
methodologicalproblems.
In theirarticle, Borgidaand his colleagues illustratethe unique value in using
experimentsto test assertions about the impact of cameras in court. In an abbreviated trial simulation, they compared mock jurors and mock witnesses who
participatedin the session under electronic media coverage (with a camera), conventional media coverage (with a journalist), or under control conditions. Both
witnesses andjurorsperceived greaterwitness nervousness and distractionin the
camera condition, but camera coverage did not decrease witness memory or
performance.Their results should allay some of the concerns of those who argue
that camera coverage underminesthe performanceof courtroom actors.
An equallyimportant,and equally understudied,issue about cameras in court
pertains to the broader effects of televised trials on the community. Altheide
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(1984)suggeststhat with increasingcameracoverage, courtroomparticipantsmay
begin to shape their activities to accommodate television, just as sports and political events have accommodatedto the demands of television. And the public
expresses concern about the harmfuleffects of television coverage of some trials.
For example, Swim and Borgida(1987)examined public opinion about television
coverage of rape trials and found that both men and women respondents supported a ban on televising rape trials.
The legal regulationof the media is a continuingtopic of scholarship(Franklin, 1987;Smolla, 1986).Roselle Wissler's (1990)article on medialibel litigation in
this issue fits within this line of inquiry.The Sharonand Westmorelandlibel trials
placed libel litigationin the nationalspotlight,but even before these highly visible
trials it was clear that neither plaintiffsnor defendantswere happy with the process or outcomes of the vast majorityof media libel trials. Media defendants were
distressedbecause charges that they had published a libelous story opened them
up to massive discovery and investigationof theirjournalistic and editorial decision makingprocesses, and consumedgreat expense in time and money. Plaintiffs
were unhappypartly because the tort remedy of money damages did not meet
their central concerns to establish the falsity of the article and to restore their
reputationin a timely fashion.
Researchersat the Iowa Libel ResearchProject(ILRP)drew on insights from
the dispute resolution literatureto propose an alternative method for resolving
libel disputes. Wissler develops a nice conceptual link between the dispute resolution and libel litigationliteraturesin describingthe insights that led the ILRP to
develop its specific alternativeproceduresfor resolving libel disputes. In doing so
she also provides a model of how other domain-specific litigation areas might
develop alternativedisputeresolutionproceduresthat meet its specific needs. The
ILRP is currentlyevaluating whether its alternativeprocedures are effective in
resolving media libel disputes. Those data will be key in assessing the appropriateness of alternativemethods for dispute resolution in media libel cases.
Related to legal regulationare the ethical issues that continually arise in the
nexus of law and the media. Journalisticethics should be intrinsicallyinteresting
to psycholegal scholars; they offer a look at how professionals develop, follow,
and deviate from moral and ethical rule systems.
Of course, ethical issues arise not only for reporters,but also for those of us
who are consulted by the news media for informationand commentaryabout our
area of expertise. In a recent talk, Grisso (1990)discussed the problematicethical
dimensionsof the currentpractice of some clinical psychologists who provide to
the media diagnostic assessments of the psychological health of public figures.
When Kitty Dukakis, the wife of 1988 presidential candidate Michael Dukakis,
swallowed rubbingalcohol, the Boston Globe published the speculations of four
Boston psychologists, none of whom had seen Kitty Dukakis professionally. The
Board of Registrationfor Psychologists reportedly investigated the matter for
potentialviolation of ethical principlesfor psychologists. Grisso noted the possibility of harm to Kitty Dukakis and to the integrity of the profession from such
psychological commentary, but also observed the potential chilling effect of
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restrictingwhat psychologists can say to the press, which mightlessen our ability
to educate the public about psychology throughthe media.
New ethical issues arise as the media cover formerly untapped sources for
information.Take, for example, the increasinglypopularpractice of interviewing
jurors in newsworthy cases about what went on duringjury deliberation. The
WashingtonPost reporteda recent case in which a black defendantwas acquitted
unanimouslyby an all-blackjury (Gellman & Horwitz, 1990). Tipped off by an
anonymousletterfromone of the jurorsto the trialjudge, the Post interviewedten
of the jurors, who maintainedthat their acquittalwas based partly on their concern about the high percentage of young black men who are imprisoned. These
posttrialpublic recollections raise a number of issues. How accurate are most
reportsabout what led jurors to their verdict? Do such revelations detrimentally
affect the legitimacyof the trial?(Note, 1983). Because the defendantin this case
was acquitted,protectionfrom doublejeopardy precluded a retrial. But it is easy
to see how criminalconvictions or civil verdicts could be challenged by posttrial
juror interviews.

As interestingas the research questions that are investigated and reportedin
a special issue are the questions that are not represented. By their omission, they
informus about our orientationto the field and some of our underlyingassumptions about the world. To this end, I asked University of Miami law professor
Robert Rosen to review the special issue articles and to write an afterword,
devoting some attentionto issues that were not addressed by the articles in this
special issue. His intriguingAfterword(Rosen, 1990)not only highlightsthe contributionsthat the articles make, but also proposes alternative ways to conceptualizethe mediaandlaw relationship.He arguesthat the papers in this issue have
in common an implicit or explicit assumption that the media and law should be
independent. Thus, for example, we examine how to minimize the impact of
prejudicialpublicityon jurors, we explore whether cameras in court underminea
witness's performance,and so on. Rosen advocates startingfrom a differentpoint
of view, one of interdependencebetween the media and law, and explains the
researchquestions that flow from taking this distinctive perspective. In doing so
he makes a unique and valuable addition to the special issue.
This collection of articles presents some of the best current work on media
and the law. Nevertheless it is clear that numerous issues have yet to be fully
addressedthroughsystematic scholarship. It is hoped that this special issue will
provide a stimulusfor the next generation of theoretical and empirical work on
law and the media.
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